DEPARTMENT OF JUSTICE
Antitrust Division

A. Douglas Melamed
Acting Assistant Attorney General

Main Justice Building

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

(202) 514-2401 / (202) 616-2645 (f)
antitrust@justice.usdoj.gov (intermet)
http://www.usdoj.gov (World Wide Web)

January 10, 2001

St even Napper, Esq.

St even Napper, Ltd.

201 S. Chester

Littl e Rock, Arkansas 72201

Dear M. Napper:

This is in response to your request on behalf of seventeen
rural electric distribution cooperatives (“the D stribution
Cooperatives”) in Arkansas and their joint venture, Arkansas
El ectric Cooperative Corporation (“AECC') for the issuance of a
busi ness review | etter pursuant to the Departnent of Justice’s
Busi ness Review Procedure, 28 CF.R 8 50.6. You have requested
a statenent of the Departnent of Justice’s antitrust enforcenent
intentions with respect to the proposal of the D stribution
Cooperatives to engage in the retail sale of electric power on a
state-w de basis through a joint selling agent.

The Di stribution Cooperatives are seventeen nonprofit
cooperative corporations fornmed pursuant to the Electric
Cooperative Corporation Act of Arkansas to provide electric
service predomnantly to rural consuners. Each of the
Di stribution Cooperatives is owned by the individual
menber/ consuners that it serves and is legally obligated to
distribute annually all of its inconme to its nenber/custoners.

Si xteen of the Distribution Cooperatives currently own and
operate a joint venture called Arkansas El ectric Cooperative
Cor poration which was forned as a cooperative in 1949 for the
pur pose of providing a stable source of |owcost electricity for
those Distribution Cooperatives.! These Distribution

! The seventeenth distribution cooperative is not

presently a nenber of and does not purchase electricity from
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Cooperatives, through AECC, currently own all of, or interests
in, ten electric power generation plants. AECC provides electric
power, on a nonprofit basis, for these D stribution Cooperatives
on an all-requirenents basis through its electric generation
facilities and through whol esal e power purchases. The

Di stribution Cooperatives, in turn, sell electricity to their
respective nmenber/custoners on a nonprofit basis.

In 1999, Arkansas enacted the Electric Consunmer Choice Act
of 1999, (the “Act”) mandating conpetition in the retail sale of
electricity beginning as early as January 1, 2002. The Act w |
significantly change the way retail electricity is purchased and
sold within the State of Arkansas. Currently, retail consuners
may purchase electric energy only fromthe regulated electric
utility serving the territory in which the consuner is |ocated.
Under the Act, a consuner wll be allowed to purchase electric
energy from anyone in the conpetitive marketplace, and the
consuner’s incunbent utility will have to deliver that
electricity to the consuner’s door under regul ated distribution
char ges.

You indicate that the primary focus of the new | egi sl ation
is the separation of the retail marketing activities, which wll
be conpletely conpetitive, fromthe electric utility’ s regul ated
transm ssion and distribution activities. |In order to ensure
that the utility’' s marketing operations do not benefit inproperly
fromits relationship with the utility, the Act provides that the
utility nmust conformto certain specified affiliate rules or
codes of conduct. These rules generally provide that enpl oyees
of an affiliate engaged in the transm ssion and distribution
system operations nust function independently of enpl oyees
engaged in the marketing or sale of electricity at retail.

The Act also creates an obligation for each incunbent
utility to offer a standard service package to any consuner that
has not elected an alternative energy service provider or to any
consuner that has not been able to secure an alternative energy
service provider. Such consuners are commonly referred to as
“default custoners”. Under the provisions of the Act, each of
the Distribution Cooperatives may serve its default custoners
directly or assign themto an affiliate. The rates for the

AECC, but it is expected to beconme a nenber in the future.
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standard service package will be a market rate unless the
i ncunbent utility chooses to offer a regul ated rate approved by
t he Arkansas Public Service Conm ssion (“PSC").

The Di stribution Cooperatives propose using their existing
joint venture, AECC, to create an energy service provider (the
“ESP") to enter retail electric conpetition in Arkansas. Under
the ESP's operating agreenent, the Distribution Cooperatives wll
agree to conduct all of their retail marketing activities outside
of their traditional territories through the ESP. If a
Di stribution Cooperative decides to withdraw fromthe ESP, the
departing Distribution Cooperative may conpete with the ESP for
any and all consunmers. Each Distribution Cooperative wll
i ndi vidual |y deci de whether to serve its default custoners
directly or to assign themto the ESP.

It is anticipated that a large majority of the D stribution
Cooperatives will elect to retain their default custoners for
t hensel ves rather than assigning themto the joint venture and
will further elect to provide a regulated rate to the default
custoners as approved by the PSC. The ESP will be permtted to
conpete for these custoners. Although the ESP is likely
initially to focus its energies on gaining retail custoners
outside of the territories of its nenbers, it will eventually
conpete with the Distribution Cooperatives to serve the default
custoners.

The information that you have provided indicates that each
of the Distribution Cooperatives has a relatively small anount of
the electric power generating capacity in the State of Arkansas.
| ndeed, the conbi ned generating power capacity of all of the
Di stribution Cooperatives is approximtely six percent of the
total generating capacity in the two areas of the State that you
assert are relevant economc retail electric power markets.

Mor eover, you suggest that the six percent market share is likely
to decline by January 1, 2002, because the cooperatives do not
have plans to increase their generating capacity in the interim
whil e other firnms have announced plans either to increase
existing plants or to enter the retail markets. You have al so
provided us information indicating that the joint marketing
venture woul d have significantly lower retail distribution costs
t han woul d the individual cooperative nmenbers in serving state-

w de or regional markets, and you have identified a significant
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nunmber of potential entrants into Arkansas retail distribution
mar kets that can be expected to conpete with the proposed joint
vent ure.

On the basis of the informati on and assurances that you have
provided to us, it does not appear that the proposal of the
Di stribution Cooperatives and AECC to forma joint retai
mar keting venture is likely to have any anticonpetitive effects.
The Distribution Cooperatives do not currently conpete agai nst
each other in the generation of electric power, which they do
jointly, or in the transportation of power, which they do within
their owm territories subject to regulation. Thus, the proposed
joint retail marketing venture does not appear likely to have any
adverse effects on either the electric power generation or
transportation markets in Arkansas. Wile the Distribution
Cooperatives could be viewed as potential entrants into each
other’s local retail markets, regional markets and a state-w de
mar ket, their relatively small size and | ack of econom es of
scal e and scope nake it unlikely that they could enter new
mar kets on their own or that, if they tried to enter, they would
offer effective conpetition. In any event, the existence of
other, larger potential entrants into those markets would
significantly dimnish, if not elimnate, any anticonpetitive
effect that m ght otherwise result fromthe joint venture
proposal. It seens at least as likely, if not nore so, that the
joint retail marketing proposal would have the proconpetitive
effect of creating an additional entrant into retail markets not
currently served by the Distribution Cooperatives.

For these reasons, the Departnent is not presently inclined
to initiate antitrust enforcenent action agai nst the proposed
joint marketing agreenent. This letter, however, expresses the
Departnent’s current enforcenent intention. In accordance with
our normal practices, the Departnent reserves the right, in
appropriate circunstances, to bring any enforcenent action in the
future if the actual operation of the proposed joint marketing
agreenent proves to be anticonpetitive in any purpose or effect.

This statenment is made in accordance with the Departnent’s
Busi ness Review Procedure, 28 CF.R 8 50.6. Pursuant to its
terms, your business review  request and this letter will be made
publicly available inediately, and any supporting date will be
made publicly available within 30 days of the date of this



Page 5

letter, unless you request that part of the material be w thheld
i n accordance with Paragraph 10(c) of the Business Review
Pr ocedur e.

Si ncerely,

1S/

A. Dougl as Mel aned



